Introduction
With its proposal for an international Investment Court System (ICS) of fall 2015, the European Commission purports to react to critiques of settling investor-state disputes through ad hoc arbitration. The proposal forms part of the negotiations between the European Union (EU) and the United States on the Transatlantic Trade and Investment Partnership (TTIP), but the Commission's ambitions and repercussions are wider. Commissioner Cecilia Malmström makes clear that the proposal 'sets out a series of far-reaching reforms'1 that shall not be confined to the context of TTIP. Rather, according to Malmström, 'the EU is committed to leading the way globally.'2 The European Commission thus places its proposal into the context of wider critiques and reform efforts for investor-state dispute settlement (ISDS). Debates in scholarship and practice are indeed vast already.3 Things are moving quickly for the EU. After concluding a meeting on the EU-Vietnam Free Trade Agreement (FTA), Commissioner Malmström already announced in December 2015 that 'Vietnam has agreed to the EU's new approach to investment protection with a permanent tribunal rather than ad-hoc arbitration panels.'4 Repercussions are even felt in the context of the Comprehensive Economic and Trade Agreement (CETA) that the EU has negotiated with Canada.5 While those negotiations were concluded in August 2014, the EU has now reportedly tested the waters with Canada's new government to reconsider the mechanism of investor-state dispute settlement, trying to integrate more elements of the ICS that it proposed for TTIP.6 There are many dimensions to the existing critiques and to these developments. It is certainly not a given that the EU can lead the way globally. While that is a matter of the constellation of interests and power politics, it is also a matter of the normative appeal and of the persuasiveness of its proposal. The present contribution takes a step back from the immediate details of the negotiations and the politics of the European Commission's stance on investor-state arbitration and instead engages in such a normative assessment. It does so by building on extensive research on the functions, authority, and legitimacy of international adjudication. More specifically, it provides an analysis and normative assessment of the proposed ICS on the basis of a public law theory of international adjudication that I have developed together with Armin von Bogdandy.7 At its core, this public law theory of international adjudication presents international courts and tribunals-including investment tribunals-as multifunctional actors who exercise public authority and therefore require democratic legitimacy. Each element of this core proposition merits a brief introduction. First, international investment tribunals (or a prospective court) are understood as multifunctional actors rather than instruments for the settlement of disputes in the hands of the parties alone. Nor are they well understood solely as organs of the value-based international community, or as institutions of the specific investment law regime. They are multifunctional actors because they do much more than settling disputes in concrete cases. They contribute to the stabilization and development of the law through their decisions. They review and legitimize the authority exercised by other actors on different levels of government-be it the authority of international or domestic bodies, above all that of domestic administrations. While such multifunctionality is recognized in the basic understandings of international courts and tribunals as organs of the value-based international community or as institutions of specific legal regimes, those conceptions fall short of seeing adjudicators as actors.
Second, international investment tribunals exercise international public authority in the sense that they have the capacity of affecting the freedom of others in pursuance of a common interest.8 International investment tribunals can impose payments of damages or compensation that can hurt. They exercise public authority over the parties in the dispute. They also exercise public authority through their decisions beyond concrete disputes, especially through their contribution to the development of legal normativity or, simply put, through lawmaking.9 While the role of earlier decisions is a much disputed matter in the practice of ISDS, with individual tribunals and arbitrators taking different stances, it is clear that the practice of adjudication has critically shaped many areas of international investment law. It is equally clear that earlier decisions redistribute argumentative burdens and shape expectations, even in the context of decentralized arbitration. Moreover, experience from the World Trade Organization (WTO) teaches that an appellate instance tends to render this lawmaking dimension of international adjudication yet more dynamic and more powerful. It is likely to increase international adjudicators' exercise of international public authority beyond the concrete dispute.
The concept of international public authority is set up so as to capture acts that require a specific kind of legitimacy. The conception of authority does notably not suggest that those acts are justified or that they offer good reasons for action. Instead, public authority as used in the present context is defined as a capacity-the capacity, it bears repeating, to affect others in the exercise of their freedom in pursuit of a common interest. Any exercise of public authority, and this is the third core element of the public law theory of international adjudication, requires democratic legitimacy. That is a tall order and a demand that is easily misunderstood. How should the concept of democracy be set up in this context of legitimizing the public authority of international courts and tribunals? That question requires extensive warming up and an elaborate answer that goes beyond the space and the focus of this contribution.10 The misunderstanding that ought to be avoided, in any event, is that asking for democratic legitimacy would treat international courts and tribunals, or their domestic or supranational counterparts for that matter, as representative bodies like parliamentary assemblies. Nor does the demand for democratic legitimacy treat with suspicion all international constraints on domestic decisionmaking. Armin von Bogdandy and my conception of democracy is notably not nationalistic but allows for the generation of democratic legitimacy beyond 378 the state. In short, understanding international courts and tribunals as multifunctional actors who exercise international public authority captures the phenomenon and prompts inquiries into adequate, context-specific pathways for the democratic legitimation of this authority. This analytical and normative framework of the public law theory of international adjudication provides the basis for clarifying and assessing arguments about the legitimacy of different mechanisms for settling investor-state disputes, such as the concrete proposal of the ICS put forward by the European Commission. The present article argues that if a choice is made in favor of an international mechanism to settle investor-state disputes, then the ICS, together with other features of TTIP, in principle provides a welcome response to some of the more egregious shortcomings of investor-state arbitration. It is in particular remarkable that the architects of TTIP as well as the critics of this edifice seem to share a core point-the demand, namely, that the law be spoken in the name of the peoples and citizens.
The analysis present here stands under the significant caveat, however, that it is not at all sure that foreign investors should be granted the possibility of directly bringing claims before an international court or tribunal at all-no matter which shape or form this judicial mechanism would ultimately take. The debate about the features of the judicial mechanism leaves largely untouched the concerns about which standard of protection investors should enjoy or which remedies they ought to be able to claim.11 Furthermore, the debate has difficulties in doing justice to the more fundamental critiques of international (investment) law's Western origins and of its obvious ties to the interests of capital.12 Notwithstanding the fact that according to some such critiques there should better be no ISDS mechanism to begin with, also fundamental critiques 11 On the necessity to link the debates between procedure and substance see the complimentary articles by Stephan can and should inform the more targeted debates about the features of ISDS mechanisms. Even if one were to suggest that international mechanisms of investment protection are inherently flawed and best undone, the debate on the right features of ISDS should not be left to those voices which see its partial virtues alone. The present contribution develops its argument as follows: It first presents TTIP as an example of international public authority's increasing contestation and politicization (2.). It then sets out basic conceptions of international courts and tribunals and illustrates how those conceptions present judicial functions and judicial authority in the context of investor-state dispute settlement. It thereby introduces three traditional understandings of international courts and tribunals as instruments for the settlement of disputes in a statecentric world order, as organs of the value-based international community and as institutions of legal regimes in world marked by interdependence. Against that background, the present article sketches a new, fourth basic conceptionthat of international courts and tribunals as multifunctional actors exercising international public authority (3.) The contribution then asks what to make of two outstanding features of the current draft for TTIP-the introduction of appellate review and increased opportunities for politico-legislative input (4.). In view of the experience with adjudicating trade disputes in the WTO, this article argues that appellate review adds an accelerating dynamic to judicial lawmaking and is likely not only to increase legal certainty, but also judicial authority. This indeed needs to go hand in hand with increased opportunities for stronger input from politico-legislative processes. Further, the contribution continues to assess the ICS from the perspective of a public law theory by focusing on the individuals who exercise international public authority, that is, arbitrators and judges (5.), the judicial process (6.) and the judicial decision (7.). Section 8 concludes with an emphasis on the core belief in public institutions-a belief that the project of TTIP as well as its critics share.
TTIP as an Example of the Politicization of International Public Authority
Investor-state arbitration has become one of the primary examples of an exercise of international public authority whose legitimacy is increasingly questioned in an emerging public sphere. 380 points of critique and debate are precisely the mechanism of the settlement of investor-state disputes, next to the reach of the Regulatory Council.14 The main fear is deregulation and the imposition of standards that are at odds with the outcome of parliamentary decision-making on the domestic or supranational level-be that through the backdoor of arbitral tribunals or through (de)regulatory cooperation.15 Other concerns connect to the veritable business of arbitration and the immense costs that it imposes. Whatever the specific concerns may be, the politicization that TTIP negotiations have sparked is remarkable. It even surpasses the attention that the WTO received during the Ministerial Council meetings in Seattle in 1999.16
The starting point for the EU's presence and practice in the field of international investment law, it may be reminded, was the Member States' conferral to the EU of exclusive competence in the field of 'foreign direct investment' as part of the EU's common commercial policy (Article 207(1) TFEU). As a new actor on this terrain, and with a mandate from all Member States, the European Commission started a series of negotiations with countries such as Canada, Singapore, China, Vietnam and, notably, the United States. During those negotiationsinitially lead by then-Commissioner for Trade Karel De Gucht-the Commission purported to react to past experiences of investor-state arbitration, to some criticism, and to some lessons learned. When the negotiations for the Comprehensive Economic and Trade Agreement (CETA) with Canada were closed in August 2014, the Commission hailed the agreement's chapter on ISDS as 'a significant break with the past' and as 'the most progressive system to date … for Investor-to-State Dispute Settlement' .17 But as was reported recently, 14 On the latter see the Commission has approached the new Canadian government in order to reconsider the mechanism of dispute settlement yet again after it proposed the establishment of the more permanent ICS.18 During the TTIP negotiations with the United States, increasing public attention prompted the European Commission to suspend the negotiations on investor-state arbitration and to pause them in order to hold a public consultation.19 The Commission presented the CETA chapter on ISDS as a point of reference and asked for input on twelve key issues surrounding substantive investment protection and the mechanism of ISDS. The question was notably how to design the investment chapter, not whether to include it or whether to have ISDS in the first place. The Commission received close to 150,000 online contributions, most of which went beyond the narrow scope of the consultations and voiced broader concerns about TTIP or about the net merits of ISDS.20
Commissioner De Gucht's successor, Cecilia Malmström, went on record to express her continued support for an investment chapter as part of TTIP, but also to announce further changes, especially with regard to ISDS. She noted prominently in May 2015 that I have heard many concerns about dispute settlement between investors and states (ISDS) and the rules included in many of the existing agreements. To a large extent, I share these concerns, especially when it comes to the sometimes unclear definitions that leave too much room for interpretation and possible abuse, and the lack of transparency. … My 382 assessment of the traditional ISDS system has been clear-it is not fit for purpose in the 21st century.21
Among other things, she proposed to move toward an international investment court system in lieu of one-off arbitration.22 This proposal is now spelled out in a new draft text of the investment chapter, which the Commission presented to the US in November 2015.23 This proposal will provide the main basis for the following application of our public law theory of international adjudication.
Basic Conceptions, Judicial Functions and Judicial Authority
What are international courts and tribunals? How to understand them? How to look at their practice? The introduction summarized three established basic conceptions of international courts and tribunals against the background of which the public law theory of international adjudication develops its fourth basic understanding, that of international courts and tribunals as multifunctional actors who exercise public authority and therefore require democratic legitimacy.24 Overwhelmingly, international courts and tribunals have been understood as instruments of dispute settlement in the hands of the parties in a state-centric world order. Adjudication here serves but one function: the settlement of individual disputes. Accordingly, it is through the consent of the parties that they gain a sufficient basis of legitimacy for their practice of adjudication. They bind the parties to the case, and that is it. Such a view occasionally surfaces with great clarity in the understanding of investment arbitration and in its practice. A prominent example stems from the award in Romak v Uzbekistan, where the Tribunal held that the Arbitral Tribunal has not been entrusted, by the Parties or otherwise, with a mission to ensure the coherence or development of 'arbitral jurisprudence.' The Arbitral Tribunal's mission is more mundane, but no less important: to resolve the present dispute between the Parties in a reasoned and persuasive manner, irrespective of the unintended consequences that this Arbitral Tribunal's analysis might have on future disputes in general.25
Such an understanding, while not without traction and appeal, faces a number of difficulties. Above all, it eclipses judicial functions other than the settlement of disputes.26 It belittles the contributions that it makes to stabilizing normative expectations, to lawmaking, or to the review and legitimation of other actors' public authority. Its focus on the single function of dispute settlement in the concrete case goes hand in hand with the narrow basis of legitimacy that it deems sufficient-the consent of the parties. But this conception, including the narrow legitimacy basis that it deems sufficient, is shaky once other judicial functions come into view.
A second basic conception of international courts and tribunals as organs of the value-based international community recognizes the multifunctionality of adjudication and finds a complementary basis of legitimacy in community values. Such an understanding fares much better, for instance, when trying to capture what adjudication in international human rights law or criminal law is about. But it also has some traction in investment arbitration, for instance in Saipem v Bangladesh, where the Tribunal held that it has a duty to adopt solutions established in a series of consistent cases. It also believes that, subject to the specifics of a given treaty and of the circumstances of the actual case, it has a duty to seek to contribute to the harmonious development of investment law and thereby to meet the What is more, the interests of the community complement the parties as a source of legitimacy in this understanding as exemplarily reflected in Saipem. But while important, the interests of meeting legitimate expectation and of contributing to the certainty of the rule of law are of a different nature than the core community values judicial practice in human rights and criminal law purport to safeguard. The third basic conception of international investment tribunals is now increasingly dominant, at least in scholarship if still less explicit in practice.29 It sees investment tribunals as institutions of the specific legal regime of investment protection. This third, regime-oriented basic understanding places emphasis on the contribution of international adjudication to the shaping of global interdependence. It is further linked to theories of global governance that are especially attuned to the regulatory input of actors other than unitary states. Such theories have been instrumental in mapping and revealing the amorphous processes of global governance.30 They are particularly well attuned to the multifunctionality of international courts and tribunals, placing them into context with other actors and stressing their function of reviewing as well as legitimizing the authority exercised by others.31
The critique of this regime-oriented understanding of investment tribunals provides the stepping-stone for the fourth basic understanding of international courts and tribunals as actors of international public authority. The main original thrust of global governance theory was that it came without any concept of authority.32 It looked at the many forms and fora of co-operation, especially at regulatory networks.33 Legitimacy concerns were met with reference to the sheer number of actors, none of whom dominates, and by relying on the effectiveness of governance-on output rather than input legitimacy.34 It is this element of outcome legitimacy that has been relatively strongly relied upon in international investment arbitration. This field of law has thrived on the functional logic of the regime and has built its sociological legitimacy narrowly on the economic rationale for promoting and protecting foreign direct investmentabove all economic development through investment protection. 35 This functional logic is problematic for at least two reasons. First, its underlying rationale may well be questioned. Empirical research on the matter remains divided and does not readily support the existence of a positive link between investment protection, foreign direct investment and, ultimately, economic development.36 The yet more decisive weakness of the regimeoriented understanding is the Achilles-heel of all functionalism-i.e. the reliance on the effective pursuit of regime interests. It is incapable of resolving Against the backdrop of these three basic conceptions, their weaknesses as well as their strengths, the public law theory of international adjudication develops its understanding of international courts and tribunals as multifunctional actors of public authority. It captures these actors' practice of adjudication as an exercise of international public authority because it has the capacity to affect the freedom of others in the pursuit of common interests, not only in the concrete disputes but also, through the multiplicity of its functions, beyond any concrete dispute. It seems highly likely that the ICS in the Commission's draft will have that capacity. When it comes to the parties of the concrete disputes, the ICS can award monetary damages, applicable interest, or under certain circumstances the restitution of property (Article 28 TTIP Draft). Its enforcement mechanism is as robust as that of international investment law generally. An arbitral award shall be final, 'not subject to appeal, review, set aside, annulment or any other remedy' (Article 30(1) TTIP Draft), and it shall be enforced 'as if it were a final judgment of a court [within either party]' (Article 30(2) TTIP Draft). In short, ICS awards will come with effective obligations that matter. When it comes to the exercises of international public authority beyond the parties to the concrete case, the precedential force of awards may well be expected to be truly strong within the TTIP context, especially under the spell of appellate review, to which I will now turn. The degree of such awards' authority beyond TTIP may well be significantly lower and might for now be compared to those of NAFTA. It remains to be seen whether the EU Commission really aims to set up (and succeeds in setting up) an ICS that is 37 See Ingo Venzke, 'International Bureaucracies in a Political Science Perspective -Agency, Authority and International Institutional Law' (2008) 9 German L J 1401-1428, 1424. 38
The Commission uses this formulation repeatedly, for example European Commission (n 20) 25. not only part of TTIP but also embedded in other FTAs, such as the recent one concluded with Vietnam. The public authority exercised through international adjudication would then more easily and more powerfully extend beyond any specific case and its specific parties.
Appellate Review and Politico-Legislative Input
While judicial authority under TTIP is thus similar to the general practice of investor-state dispute settlement, there are also some important differences. This section draws attention to two outstanding features and assesses them from the perspective of a public law theory of international adjudication. Those two features are appellate review and new avenues for politico-legislative input. The Commission's draft negotiation text notably proposes that an 'Appeals Tribunal' be established-a stark change in comparison to the existing investment law regime. Under the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention),39 awards may only be challenged before an Annulment Committee on a very limited number of grounds. Those grounds do notably not provide a possibility for arguing that the tribunal erred in its legal reasoning, unless that was found to lead to a manifest excess of power (Article 52(1)(b) ICSID Convention) or a failure to state the reasons on which the award is based (Article 52(1)(e) ICSID Convention).40 If the investment tribunal was constituted under non-ICSID arbitral rules, the New York Convention governs the question under which conditions enforcement of the award may be refused (Article V New York Convention). In neither case is there an opportunity for appeal.
The public law theory of international adjudication argues for the specific normative yardstick of democratic legitimacy. What does it have to say about the possibility of appellate review under the TTIP and how to assess such a proposal?41 First of all, appellate review can correct simple mistakes and thus strengthen the arbitrators' and judges' attachment to the law.42 In its controlling function, it pushes the first instance towards compelling and transparent justifications. The possibility of appellate review is also the obvious cure to inconsistent decisions. It is this promise that has been most appealing in the debates about institutional reform in international investment law.43 Considerations of democratic legitimacy would point to the contribution that consistency makes to the goal of equality. It would furthermore draw attention to the fact that appellate review can channel attention and can create points of reference for larger, even public debates. Appellate review promotes openness and responsiveness. But as any cure, it comes with, significant side-effects. Appellate review not only controls and contributes to the legitimization of judicial authority, it also adds a new layer of judicial authority. What is more, appellate review increases judicial authority because it forcefully stabilizes and develops normative expectations. Especially in light of the experience with the WTO Appellate Body, but also with reference to appellate review in other fields, such as international criminal law and in human rights law, appellate review is likely to usher in a new dynamic of judicial lawmaking. When state delegates discussed the establishment of the WTO Appellate Body in the final stages of the negotiations leading to the WTO and its Dispute Settlement Understanding (DSU), many of them expected appellate review to be used only sporadically in order to correct egregious mistakes.44 Reality turned out differently. Last year, 2014, all but two of the 15 adopted panel reports were appealed. That is 87%. The overall average since 1996 lies lower but still at 67%.45 Notably, even parties that had won but still disagreed with the panel's reasoning appealed the first instance panel reports because they did not want to leave undesired precedent uncontested. 46 The dynamics of judicial lawmaking through precedents is likely to accelerate in a system with appellate review, allowing for a check on the authority of the first instance but adding to the overall judicial authority. In the WTO, the Appellate Body has famously argued that earlier reports create legitimate expectations among members and should therefore be taken into account in 43 See dispute settlement in the future.47 It added to the weight of its own reports by arguing that a panel's departure 'from well-established Appellate Body jurisprudence clarifying the interpretation of the same legal issues … has serious implications for the proper functioning of the WTO dispute settlement system.'48 Appellate Body reports thus become practically inescapable reference-points for litigants, judges, and participants of the legal discourse.49 Some investment tribunals, such as that in the Saipem case, have already suggested that earlier awards create legitimate expectations and even argued for a duty to refer to them to thereby 'contribute to the harmonious development of the law.'50 But in the flat, decentralized system of investment arbitration, arbitrators are much more at ease to ignore or to sideline earlier decisions. This comes at the cost of certainty and consistency, while diminishing the contribution of arbitral awards to the creation of general international investment law. Although appellate review in principle constitutes a welcome innovation, its further assessment will critically depend on how it compares to, and is embedded within, politico-legislative mechanisms.
The second new feature of TTIP that I wish to highlight right away can be understood as a reaction to judicial lawmaking and to judicial authority in general: denser legal provisions and more opportunities for politico-legislative input. The European Commission emphasizes how CETA and TTIP contain more detailed standards of protection. This notably includes the standard of fair and equitable treatment standard (FET), which has generated particular uncertainty for the parties and accords the arbitrators broad discretion. It is now defined by a closed, enumerative list of elements that would constitute possible breaches (Article X.9 CETA and Article 3.2 TTIP Draft).51 The treaty texts also react to past uncertainty and unwelcome past developments by defining in clearer detail the standards of indirect expropriation, of national treatment, and of most-favoured-nations treatment. While the new treaty texts certainly do not The standard of indirect expropriation provides another notable example, see art 5 and Annex I.
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settle all possible doubts and will raise new questions of interpretation, it is also clear that TTIP structures in a more detailed fashion the normative space for all participants in the legal discourse, including litigants and arbitrators. Very important is the accompanying political mechanism that allows for control of the interpretations of investment provisions by the dispute settlement mechanism. Like CETA, TTIP is planned to establish a Trade Committee that is charged, among other things, with the interpretation of the treaty.52 In the words of the TTIP Draft:
Where serious concerns arise as regards matters of interpretation relating to [the Investment Protection or the Resolution of Investment Disputes and Investment Court System Section of this Agreement], the … Committee may adopt decisions interpreting those provisions. Any such interpretation shall be binding on the Tribunal and the Appeal Tribunal.
This institutional set-up follows the NAFTA Free Trade Commission (FTC), which has notably intervened in the past to react to the judicial treatment of the FET standard.53 Whereas earlier bilateral investment treaties (BITs) did not usually set up such a body, newer BITs increasingly do.54 Of course, treaty parties always could have reached an interpretative agreement even in the absence of any such treaty provision,55 but bodies such as the NAFTA FTC channel and facilitate those efforts. They further add to the authority of treaty parties' agreements, rendering them binding force vis-à-vis the tribunal.56 That is already a matter of treaty law and treaty interpretation, see especially art 31(3)(a) VCLT: 'There shall be taken into account, together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions' . 56
Art 31(3) VCLT indeed creates an obligation to take into account subsequent agreements ('shall'). But those agreements, being taken into account, are not necessarily determinative of the outcome. They are an element of the interpretative factor. An interpretation by By way of comparison, Article IX of the WTO Agreement gives '[t]he Ministerial Conference and the General Council … the exclusive authority to adopt interpretations of this Agreement and of the Multilateral Trade Agreements' to 'be taken by a three-fourths majority of the Members.' Even though this provision does not require a unanimous decision, the threshold has still been too high for the now 161 members57 to ever act accordingly and to possibly react to judicial authority and judicial lawmaking.58 In a bilateral setting of two parties with rather analogous interests such as in CETA or TTIP, such renewed politico-legislative input may be more likely. The TTIP draft specifically invites parties to continuously develop the content of the FET standard through politico-legislative input (Article 3.3 TTIP Draft). It furthermore provides that tribunals 'shall accept, or after consultation with the disputing parties, may invite written or oral submissions on issues relating to the interpretation of this Agreement from the non-disputing Party' (Article 22.3 TTIP Draft). All this provides opportunities for increased politico-legislative input by the contracting parties.
In sum, the establishment of the WTO Appellate Body has contributed to a new dynamic of judicial lawmaking that has further distanced the law from politico-legislative processes, curing some problems of judicial authority, but adding new ones arising from the fact that politico-legislative processes continue to lag behind. In TTIP, this politico-legislative process is at least mildly strengthened when compared to traditional BITs.
Against the backdrop of this general new set-up, marked by appellate review and increased opportunities for inter-governmental co-operation, I now turn to a brief assessment of other elements of institutional innovation within TTIP from the perspective of a public law theory of international adjudication. I thereby stick to three main pathways of democratic legitimacy-pathways connecting to the judges (5.), the judicial process (6.), and the decision itself (7.).59 a treaty body such as the FTC of which the treaty also says that it be binding on the tribunal ought to be determinative of the outcome. 57
As of 26 April 2015, see <https://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e .htm> accessed 7 October 2015. The European Commission has notably identified striking the right balance between investment protection and member states' regulatory autonomy as the key challenge in current reform efforts-a challenge that treaty design has to meet. Next to the explicit, and as such rather novel, recognition of a right to regulate (Article 2 TTIP Draft), the Commission has tried to do so by more detailed standards of substantive investment protection.60 The effect that this will have most crucially depends on those individuals who end up interpreting and applying the law. The European Commission submits that now 'a clear, closed text defines precisely the standard of treatment without leaving unwelcome discretion to arbitrators.'61 While differences in the density of treaty provisions make a difference in the adjudication of disputes down the road, both legal theory and practice teach that varying-and oftentimes unpredictedlevels of discretion inevitably remain.62 In turn, the composition of the bench continues to make a significant difference. Who decides?
The legitimacy of arbitrators and judges arises from the process of their appointment or election, their qualities and their actions. 63 In investment arbitration, the common procedure has been that each party appoints one arbitrator and presiding arbitrators is appointed either by agreement of the parties, agreement of the party-appointed arbitrators, or by an appointing authority in a process specified in the rules of arbitration.64 Of course the demand has always been that arbitrators act independently and impartially. While the interest in repeat appointment may have supported such demands,65 the ease with which individuals move between the roles of arbitrator and counsel, the relatively lax rules on conflicts of interest, as well as the interest in future appointments has been identified as problematic.66 In the proposed ICS, it would now be the Trade Committee, composed of equal parts by representatives of the United States and the EU, which appoints fifteen judges to the Tribunal of First Instance (Article 9(2) TTIP Draft). Investors notably play no part in this process, at least not formally. One third of these judges come from the United States, one third from EU Member States, and one third from third countries. Furthermore, the disputing parties have no say regarding which three judges sit in any specific case. That decision is made by the President of the Tribunal, 'ensuring that the composition of the divisions is random and unpredictable, while giving equal opportunity to all Judges to serve' (Article 9(7) TTIP Draft). All judges choose the President by lot among judges from third countries (Article 9(8) TTIP Draft). The permanent Appeal Tribunal, which counts a total of six members (Article 10 TTIP Draft), is composed in the same way.
The appointment process for both the Tribunal of First Instance and the Appellate Tribunal stands in stark contrast to traditional investment arbitration, where the composition of the investment tribunal lies principally in the hands of the parties. While subject to exceptions and generally a matter of degree, the corresponding conception of arbitrators used to be one of agents acting on behalf of the parties rather than of judges acting in the broader interest. This conception as well as the prevailing ethos is pushed to change within TTIP. In light of the tribunals' multifunctionality and in realization of their exercise of international public authority it makes sense to not leave the appointment process in the hands of the parties alone. At the same time, the current draft leaves yet open the process by which members of the ICS would be nominated and the appointed by the Trade Committee. It should be borne in mind that the acclaimed success of the WTO Appellate Body at its inception was largely due to its composition and its relative distance to the group of trade lawyers and diplomats that were dominant under the GATT regime.
What is explicitly required from ICS judges is that they possess a 'demonstrated expertise in public international law' (Article 9(4) TTIP Draft) next to 'the qualifications required in their respective countries for appointment to judicial office' , or else they need to 'be jurists of recognized competence.' This reference to public international law, and notably not to commercial law, clearly places investment arbitration within the realm of public international law-as it should be. The TTIP provisions on the qualifications of judges do not make reference to something like a 'high moral character' , as in Article 2 of the Statute of the International Court of Justice. However, what is most relevant to ensuring their impartiality and independence-and thus something like 'moral character'-is the avoidance of conflicts of interest. It is in this regard that the TTIP Draft makes a welcome leap forward and sets up strict rules. The whole of Article 11 of the TTIP Draft is dedicated to 'ethics' and, inter alia, precludes judges 'from acting as counsel in any pending or new investment protection dispute under this or any other agreement or domestic law.' A yet more detailed Code of Conduct is annexed (Annex II to the TTIP Draft). This is a significant improvement compared to the problems concerning the legitimation of traditional arbitral tribunals' exercise of international public authority that arise from arbitrators' conflicts of interests.67 At the same time, problems remain. The TTIP Draft does not seem to preclude members of the tribunals to continue to act as arbitrators in other, 'traditional' investor-state cases. 68 And it leaves unresolved the financial gains from accepting and continuing disputes, which creates incentives that might possibly question judges' impartiality.69
6
The Judicial Process
In the Commission's proposal for an ICS, is it more or less likely that the judicial process contributes to the democratic legitimation of the exercise of international public authority through adjudication when compared to the system of arbitration as we know it from past practices? The public law of international adjudication stresses the importance of publicness, transparency, participation, and links with relevant publics. 70 The TTIP draft provides that the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (UNCITRAL Transparency Rules), which only entered into force on 1 April 2014, shall apply. Together with the Mauritius Convention on Transparency of December 2014,71 the new UNCIT-RAL rules meet demands for transparency half-way. TTIP goes yet further than these rules' efforts in ensuring the 'transparency and accessibility to the public of treaty-based investor-State arbitration'72 and adds a number documents to the list of those that shall be made public (Article 18(2) TTIP Draft), including the request for consultations, notices and decisions on the challenge of judges, and 'all documents submitted to and issued by the Arbitral Tribunal' . Article 3 of the UNCITRAL Transparency Rules itself provides that, among other things, 'transcripts of hearings, where available,' shall be made public. The text of the TTIP Draft does not itself say anything about the publicness of the hearings; proceedings would thus by default continue to follow the rules and the practice of either the ICSID or UNCITRAL regime.73 ICSID rules provide since 2006 that proceedings may be opened to the public unless one party objects.74 Article 6 of the UNCITRAL Transparency Rules stipulates that hearings shall be public unless either confidential information or the integrity of the arbitral process does not allow that.
Turning from transparency and publicness to possibilities of participation, Article 22 of the TTIP Draft contains a number of obligations and possibilities that allow the non-disputing treaty party (i.e. the private claimant's state of nationality) to be informed about the proceedings. The non-disputing party can also actively participate as the '[t]he Tribunal shall accept [its] written and oral submissions on issues relating to the interpretation of this Agreement' (Article 22(3) TTIP Draft). Third parties-be they natural or legal persons-may intervene if they have an interest in the result of the disputes (Article 23 TTIP Draft). This is in line with the new Articles 4 and 5 of the UNCITRAL Transparency Rules. Furthermore, both the UNCITRAL Transparency Rules as well as the ICSID Rules contain provisions on the role of amici curiae, but the issue is better left aside until an apparent error in the present TTIP Draft is resolved.75 71 United Nations Are there other hooks in the judicial process that would contribute to publicness, transparency, and participation? The deliberations of the judges remain confidential, as is overwhelmingly the case.76 At the same time, dissenting and separate opinions are possible. This corresponds to the practice of investment arbitration and is overall a beneficial feature as it has the potential of adding to the clarity of judicial decisions, to the possibilities of critique, and to the opportunities for change.77 It also is a feature of the judicial process that feeds into larger debates about how the law ought to be approached and applied.
The Decision and Its Reasons
Apart from the individuals who apply the law and the process that leads to its application, the actual judicial decision provides a further focal point for thinking about the legitimation of judges' authority. How should arbitrators and judges reason, especially how should they relate their authority to that of other institutions on domestic and international levels of governance?78 TTIP clearly places the practice of investment arbitration within the field of public international law. It prescribes that the treaty shall be interpreted 'in accordance with customary rules of interpretation of public international law, as codified in the Vienna Convention of the Law of Treaties' (VCLT) (Article 13 TTIP Draft). Even newer BITs do not regularly make that commitment.79 Quite a bit can be made of the VCLT and its rule of interpretation which again places emphasis on those who use it. Overall, the VCLT is still taken to demand an objective, textual approach.80 Granted, such a textual approach can become absurd in the extreme. be articulated. And yet the approach of the VCLT is likely to curb the overly presumptive or reductionist decision-making which can be found in some investment awards' reasoning. 82 As regards the possibilities of arbitral decisions to react to legitimacy concerns, proportionality analysis has frequently and prominently featured as part of the solution in recent debates.83 However, such proportionality analysis, rather than being part of the solution, can easily aggravate problems of judicial authority.84 As a tool, proportionality analysis broadens the judicial reach and, hence, adds to the legitimacy burden it would have to carry. How to balance investment protection with other public policy process is a question that is best settled at the level of politico-legislative lawmaking, not at the moment of adjudication. The practice of WTO adjudication has notably steered clear of weighing and balancing different policy objectives and instead asks the less incisive and more suitable question whether there is an alternative, less trade-restrictive measure that is equally effective in pursuing legitimate public-policy objectives that conflict with trade liberalization. 85 The way in which the new right to regulate is now phrased in Article 2 of the TTIP Draft offers a similar solution to that of WTO adjudication: '[t]he provisions of this section shall not affect the right of the Parties to regulate within their territories through measures necessary to achieve legitimate policy objective such as the protection of public health, safety, environment or public morals, social or consumer protection or promotion and protection of cultural diversity.'86 The analysis of the question of whether a measure is necessary should not lead to a policy review as under the principle of proportionality. Such a review could mean that a measure is unnecessary because restrictions on foreign investments could outweigh the possibly marginal contribution that a measure makes to the legitimate policy objective in question. Rather, as is the case in the WTO, Article 2 of the TTIP Draft should be understood as asking whether there is a reasonably available alternative which makes at least the same contribution to the legitimate policy objective. In other words, as long as there is no such alternative measure, strong restrictions on foreign investments would still be considered necessary even if they only make a marginal contribution to achieving a legitimate policy objective. There should, however, be no balancing between those restrictions and the policy objective in question.
The standards of review are one way in which, at the moment of the judicial decision, the practice of adjudication places itself in relation to public choices on the domestic level of governance.87 Further with regard to the interaction with the domestic level, it should be noted that the TTIP Draft makes no changes to the role of domestic courts in the lead-up or enforcement of awards when compared to established investment law and practice. There is no requirement to exhaust local remedies before bringing a claim. Rather, the TTIP Draft sets up a strongly worded fork-in-the road provision according to which a claim is inadmissible before an international tribunal if a claim concerning the same treatment has been brought before a domestic court and a final judgment by the domestic court has not yet been delivered (Article 14(1) TTIP Draft). The side-lining of ordinary courts in largely functional constitutional democracies has possibly been among the most solid reasons for criticism.88 Would it not be an option to at least give national courts a first go in taking up complaints by foreign investors-indeed, even if they did not directly apply the international standards of investment protection?
The enforcement of awards in the TTIP Draft follows the rules of either the ICSID or the New York Conventions. Under the New York Convention, domestic courts enjoy but a rather narrow role in refusing the enforcement of awards for reasons of public policy.89 Under the ICSID Convention, domestic courts are not even given the possibility of refusing enforcement on those limited grounds.90 Since the possibilities of contesting the judicial authority 87 See exercised within the ICS at the domestic level are thus limited, the justification of that authority, if it comes to pass, must thus mostly occur at the international level-through appellate review as well as the increased input of politicolegislative processes, through the legitimacy of judges, the judicial process, and through the way that the judicial decision is crafted.
In Closing: The Belief in Public Institutions
The recent developments in the international law of investment protection, as they have been carried forward by the European Commission, egged on by civil society and social movements, make good sense from the perspective of a public law theory of international adjudication, which presents international courts and tribunals as multifunctional actors who exercise international public authority and therefore require democratic legitimacy. These recent developments reject a conception of ISDS as an instrument for the settlement of disputes alone and credit its multifunctionality. The European Commission's proposal does not suggest that the practice of international adjudication in investment law can find sufficient support in the functional logic of investment protection. The recent developments rather suggest, and this merits emphasis, that nothing can ultimately carry the public authority-including the judicial authority under TTIP-other than peoples and citizens.91
The present article has assessed, and tried to further guide, debates about reform in investment adjudication, especially as taken forward by the European Commission from the perspective of the public law theory of international adjudication. It has provided a basis for arguments as to how the practice of investment adjudication should be framed and justified. The present argument does not carry the weight of any conclusion as to the overall legitimacy of a particular institutional arrangement. That would require a much more detailed assessment including, notably, a comparison with the alternatives and their relative legitimacy. What, for instance, are really the net merits of international investment adjudication in the Trans-Atlantic context when compared to domestic adjudication? Is international investment adjudication, even if thoroughly reformed, possibly still more troublesome than the problems of domestic adjudication to which it purports to respond? Do domestic courts really show a national bias that disadvantages foreign investors? Conversely, would the ICS not be biased in favor of foreign investors? Which bias to choose? 91 That is the formula that we propose in response to the leading question 'In Whose Name?' , von Bogdandy and Venzke (n 7). The present assessment of the proposed ICS has stood under the caveat set out at the beginning-that it is unsure whether foreign investors should be granted the possibility of bringing a case directly to an international judicial mechanism at all, no matter which shape or form such a mechanism might take. The present assessment, it was added, neither gets to more fundamental critiques of investment protection. If the choice for international mechanisms for the settlement of investor-state disputes is made, it is submitted, a public law theory of international adjudication provides a powerful basis for understanding the phenomenon, for framing it, and for supporting the democratic legitimacy of international public authority.
